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Abstract 

The World Trade Organization's arrangement on Trade-Related Aspects of Intellectual Property 

Rights established worldwide basic requirements for intellectual property protection, massively 

increasing and broadening intellectual property rights, and generating straightforward benefits 

for the pharmaceutical sector and industrialized countries. The current examination delves into 

all areas of intellectual property rights, as well as the grounds for protecting them. 
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1. Introduction 

India, like China, has shown symptoms of opposition to the developed nations' demands for swift 

implementation of international intellectual property rights (IPR) protection rules, notably in the 

United States. China might be able to get away with it since it isn't a member of the World Trade 

Organization (WTO), but India was forced to comply. India is mandated by the WTO to enact 

WTO-standard intellectual property protection regulations by 2005.It must be noted that IPR 

protection in the realm of software and movie goods has advanced significantly. India's main 

position was that it does recognize, in theory, the existence of the United Nations. The case for 

stringent Protectionism, but mainly in stages that are appropriate to the grassroots realities. The 

truth is that the lack of global IPR protection has resulted in millions of people finding work, 

thus a one-day crackdown on IPR offenders would cause societal upheaval. 

However, in May 1994, India tightened its copyright legislation in response to local industry and 

US pressure, bringing it in line with worldwide practice. The new legislation, which took effect 

in May 1995, fully implemented the terms of the Berne Convention on Copyrights, to which 
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India is a signatory. Based on its improved copyright protection, India's designation as a “priority 

foreign country” under the United States’ Special-301 list was revoked and India was placed on 

the “priority watch list.” Copyright enforcement is also rapidly improving. 

The addition of copyright infringements to the list of "cognizable offences" broadens the scope 

of police investigation and confiscation powers. While the creation of appeal tribunals under the 

new regulations might speed up prosecution, local attorneys say several technological problems 

in the regulations, such as the requirement for administrative clearance prior to police action, 

should be addressed. Drug-making processes are patentable; however, the patent period is 

restricted to the shorter of five years from the date of issuance of the patent or seven years from 

the date of filing of the patent application. Product patents in other areas are granted for 14 years 

from the date of filing. However, as a signatory to the Uruguay Round of GATT, including its 

provisions on Trade-Related Intellectual Property Rights (TRIPS), India must introduce a 

comprehensive system of product patents no later than 2005. 

2. Various Intellectual Property Right 

IPR as a composite word encompasses the following separate IP rights, which can be employed 

jointly to protect several components of an innovative work for repeated safeguard: 

 Patents 

 Copyrights 

 Trademarks 

 Registered (industrial) design 

 Protection of IC layout design 

 Geographical indications and 

 Protection of undisclosed information. 

2.1. PATENTS 

A patent is an unrestricted right granted by a government to the inventor of an invention to 

produce, use, construct, and market the invention, provided it meets specific legal requirements. 

Without the permission of the patent holder, no one else is allowed to produce, use, manufacture, 

or promote the innovation. This option is only available for a short time. Regardless of who owns 
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the rights, the owner of the patent may not be able to utilize or exploit them owing to other 

regulations in the nation where the patent was granted. These laws may pertain to health, safety, 

food, and security, among other things. Existing patents in related fields may potentially get in 

the way. In law, a patent is a property right that can be given, inherited, transferred, sold, or 

licensed. 

As the right is conferred by the state, it can be revoked by the state under very special 

circumstances even if the patent has been sold or licensed or manufactured or marketed in the 

meantime. The patent right is territorial in nature and inventors/their assignees will have to file 

separate patent applications in countries of their interest, along with necessary fees, for obtaining 

patents in those countries. A new chemical process or a drug molecule or an electronic circuit or 

a new surgical instrument or a vaccine is a patentable subject matter provided all the stipulations 

of the law are satisfied. 

PATENT ACT 

The first Indian patent laws were promulgated in 1856. These were modified from time to time. 

New patent laws were made after the independence in the form of the Indian Patent Act 1970. 

The Act has now been radically amended to become fully compliant with the provisions of the 

TRIPS. The most recent amendment was made in 2005, which was preceded by the amendments 

in 2000 and 2003. While the process of bringing out amendments was ongoing, India became a 

member of the Paris Convention, Patent Cooperation Treaty and Budapest Treaty. The salient 

and important features of the amended Act are explained here. 

NOVELTY 

An invention will be considered novel if it does not form a part of the global state of the art. 

Information appearing in magazines, technical journals, books, newspapers, etc. constitute the 

state of the art. Oral description of the invention in a seminar/conference can also spoil novelty. 

Novelty is assessed in a global context. An invention will cease to be novel if it has been 

disclosed in the public through any type of publications anywhere in the world before filing a 

patent application in respect of the invention. Therefore, it is advisable to file a patent application 
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before publishing a paper if there is a slight chance that the invention may be patentable. Prior 

use of the invention in the country of interest before the filing date can also destroy the novelty. 

INVENTIVENESS (NON-OBVIOUSNESS) 

A patent application involves an inventive step if the proposed invention is not obvious to a 

person skilled in the art, i.e., skilled in the subject matter of the patent application. The prior art 

should not point toward the invention implying that the practitioner of the subject matter could 

not have thought about the invention prior to filing of the patent application. Inventiveness 

cannot be decided on the material contained in unpublished patents. The complexity or the 

simplicity of an inventive step does not have any bearing on the grant of a patent. 

USEFULNESS 

An invention must possess utility for the grant of patent. No valid patent can be granted for an 

invention devoid of utility. The patent specification should spell out various uses and manners of 

practicing them, even if considered obvious. If you are claiming a process, you need not describe 

the use of the compound produced thereby. Nevertheless, it would be safer to do so. But, if you 

claim a compound without spelling out its utility, you may be denied a patent. 

TERM OF THE PATENT 

The term of the patent will be 20 years from the date of filing for all types of inventions. 

MAIL BOX PROVISION 

TRIPS requires that countries not providing product patents in respect of pharmaceuticals and 

chemical inventions have to put in a mechanism for accepting product patent applications with 

effect from 1 January 1995. Such applications will only be examined for grant of patents after 

suitable amendments in the national patent law have been made. This mechanism of accepting 

product patent applications is called the “mail box” mechanism. This system has been in force in 

India and now such applications are being taken up for examination. 

EXCLUSIVE MARKETING RIGHTS 

TRIPS requires that member countries of the WTO not having a provision in their laws for 

granting product patents in respect of drugs and agrochemicals must introduce EMR for such 

products if the following criteria are satisfied: 



ISSN 2231-3842 (Print)  ISSN 2277-8691 (Online) 

 

 
INERNATIONAL JOURNAL OF APPLIED SCIENCE AND TECHNOLOGY VOLUME 6, MARCH 2020 

20 
 

 A patent application covering the new drug or agrochemical should have been filed in 

any of the WTO member countries after 1 January1995. 

 A patent on the product should have been obtained in any of the member countries 

(which provides for product patents in drugs and agrochemical) after 1 January 1995. 

 Marketing approvals for the product should have been obtained in any of the member 

countries. 

 A patent application covering the product should have been filed after January 1995 in 

the country where the EMR is sought. 

 The applicant should apply seeking an EMR by making use of the prescribed form and 

paying the requisite fee. 

2.2. COPYRIGHTS 

Copyright is a right that is available for creating an original literary or dramatic or musical or 

artistic work. Cinematographic films, including sound track and video films, and recordings on 

discs, tapes, perforated roll or other devices are covered by copyrights. Computer programs and 

software are covered under literary works and are protected in India under copyrights. The 

Copyright Act, 1957, as amended in 1983, 1984, 1992, 1994 and 1999, governs the copyright 

protection in India. The total term of protection for literary work is the author's life plus 60 years. 

For cinematographic films, records, photographs, post-humous publications, anonymous 

publication, works of government and international agencies, the term is 60 years from the 

beginning of the calendar year following the year in which the work was published. For 

broadcasting, the term is 25 years from the beginning of the calendar year following the year in 

which the broadcast was made. 

COVERAGE PROVIDED BY COPYRIGHT 

Literary, dramatic and musical work. Computer programs/software are covered within the 

definition of literary work. 

ARTISTIC WORK 

 Cinematographic films, which include sound track and video films. 

 Recording on any disc, tape, perforated roll or other device. 
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 Infringement of copyright 

Copyright gives the creator of the work the right to reproduce the work, make copies, translate, 

adapt, sell or give on hire and communicate the work to the public. Any of these activities done 

without the consent of the author or his assignee is considered infringement of the copyright. 

There is a provision of “fair use” in the law, which allows copyrighted work to be used for 

teaching and research and development. In other words, making one photocopy of a book for 

teaching students may not be considered an infringement, but making many photocopies for 

commercial purposes would be considered an infringement. There is one associated right with 

copyright, which is known as the “moral right,” which cannot be transferred and is not limited by 

the term. This right is enjoyed by the creator for avoiding obscene representation of his/her 

works. The following acts are considered infringement of copyrights: 

In the case of literary, dramatic or musical work, not being a computer program 

(i) To reproduce the work in any material form, including storing it in any medium by 

electronic means. 

(ii) To issue copies of the work to the public not being copies already in circulation. 

(iii) To perform the work in public or communicate it to the public. 

(iv) To make any cinematography film or sound recording in respect of the work. 

(v) To make any translation of the work or to make any adaptation of the work. 

(vi) To do, in relation to a translation or an adaptation of the work, any of the acts 

specified in relation to the work in sub-clauses (i) to (vi). 

In the case of computer program 

(i) To do any acts specified in clauses(a). 

(ii) To sell or give on hire or offer for sale or hire any copy of the computer program, 

regardless of whether such copy has been sold or given on hire on earlier 

occasions. 
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In the case of an artistic work 

(i) To reproduce the work in any material form, including depiction in three dimensions 

of a two-dimensional work or in two dimensions of a three-dimensional work. 

(ii) To communicate the work to the public. 

(iii) To issue copies of the work to the public not being copies already in circulation. 

(iv) To include the work in any cinematography film. 

(v) To make any adaptation of the work. 

(vi) To do, in relation to a translation or an adaptation of the work, any of the acts 

specified in relation to the work in sub-clauses (i) to (vi). 

In the case of a cinematography film 

(i) To make a copy of the film, including a photograph of any image forming a part 

thereof. 

(ii) To sell or give on hire or offer for sale or hire any copy of the film, regardless of 

whether such copy has been sold or given on hire on earlier occasions. 

(iii) To communicate the film to the public. 

In the case of sound recording 

(i) To make any other sound recording embodying it. 

(ii) To sell or give on hire or offer for sale or hire any copy of the sound recording, 

regardless of whether such copy has been sold or given on hire on earlier occasions. 

(iii) To communicate the sound recording to the public. 

2.3. TRADEMARKS 

A trademark is a distinctive sign that identifies certain goods or services as those produced or 

provided by a specific person or enterprise. Trademarks may be one or a combination of words, 

letters and numerals. They may also consist of drawings, symbols, three-dimensional signs such 

as shape and packaging of goods, or colors used as a distinguishing feature. Collective marks are 
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owned by an association whose members use them to identify themselves with a level of quality. 

Certification marks are given for compliance with defined standards. (Example ISO9000.) A 

trademark provides to the owner of the mark by ensuring the exclusive right to use it to identify 

goods or services or to authorize others to use it in return for some consideration (payment). 

Well-known trademark in relation to any goods or services means a mark that has become so to 

the substantial segment of the public which uses such goods or receives such services that the use 

of such mark in relation to other goods or services would be likely to be taken as indicating a 

connection in the course of trade or rendering of services between those goods or services and a 

person using the mark in relation to the first-mentioned goods or services. 

Enactment of the Indian Trademarks Act 1999 is a big step forward from the Trade and 

Merchandise Marks Act 1958 and the Trademark Act 1940. The newly enacted Act has some 

features not present in the 1958 Act, and these are: 

 Registration of service marks, collective marks and certification trademarks. 

 Increasing the period of registration and renewal from 7 years to 10 years. 

 Allowing filing of a single application for registration in more than one class. 

 Enhanced punishment for offences related to trademarks. 

 Exhaustive definitions for terms frequently used. 

 Simplified procedure for registration of registered users and enlarged scope of 

permitted use. 

 Constitution of an Appellate Board for speedy disposal of appeals and rectification 

applications which, at present, lie before the High Court. 

TRADE SECRETS 

Trade secret points toward a formula, pattern, any instrument or design that is kept confidential 

and through which any business or trade can edge over its rival and can enjoy economic gain. 

Trade secrets can be anything from a chemical compound, manufacturing process, design or 

preserving materials or even a list of consumers or clients. It is also known as “confidential 

information” or “classified information.” To be safeguarded under trade secrets, the matter 
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should be “secret.” Although the definition of trade secret is variable as per the jurisdiction, there 

are the following elements that are found to be the same: 

 Is not known by the public. 

 Provides some financial sort of gain to its holder. 

 Involves reasonable efforts from the holder side for maintaining secrecy. 

 Importance of data or information to him or for his rivals. 

 The ease by which information could be learnt or duplicated by others. 

UTILITY MODEL 

The utility model is the IPR for protecting the inventions. It is somehow described as the 

statutory monopoly that is bestowed upon for the fixed duration of time in exchange to the 

inventor for the offering of the sufficient teaching of the invention and permitting the other 

person, possessing the ordinary skills of the relevant art, of performing the invention. The rights 

granted under the utility model are somewhat identical to those conferred upon by the patent, but 

are more considerable for using the term “incremental inventions.” Sometimes, words like “petty 

patent,” “innovation patent,” “minor patent” and “small patent” are used in reference to the 

utility model. Such models are considered to be more suitable, particularly for the small-scale 

enterprises, which in turn make the “minor” improvements with the adaption of the existing 

products. Utility models are more commonly used for the mechanical innovations. 

The utility model rights are recognized as the registered rights, which provide the owner 

“exclusivity” protection in terms of the invention. The utility model working in Indonesia and 

Finland is termed as “Petty Patent.” Such models are deemed to be more suitable for small- and 

medium-sized enterprises that make few improvements. These are primarily found to be used for 

mechanical innovations also. 

2.4. GEOGRAPHICAL INDICATION (GI) 

GI signifies the name or sign used in reference to the products corresponding to the particular 

geographical area or somewhat related to the origin, like town, region or nation. Thus, GI grants 

the rights to its holder that acts as the certification mark and shows that the specified product 

consists of the same qualities and is enjoying a good reputation due to its origin from the 
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specified geographical location. The TRIPs agreement has defined the “geographical indications 

rights” as the exclusionary rights for the indicator that identify the goods originated within the 

member nation territories, or area or region of that territory, where the reputation or other 

attributes of the goods is essentially related to the geographic origin of the place. GIs are a part 

of the intellectual property law and, therefore, like any other law, the regulation and governing 

conditions of GI also vary from one country to another as high differences have been found in 

the use of generic terms across the world. Such a case is prominent for food and beverages, 

which more commonly use the geographic terms. 

3. CONCLUSION 

Intellectual property is a strategic asset for industry and public health. The growth of new global 

public–private partnerships, such as the malaria vaccine initiative, have shown that the 

management of an intellectual property system is essential for development of, and subsequent 

access to, medicines. Work, including that done by WHO Commission on Intellectual Property 

and innovation, also shows that the creative management of intellectual property is required to 

help product development and dissemination. 
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