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Abstract 

The globe has seen significant technical advancements in the recent few decades. As a result of 

technical advancements, the pharmaceutical industry has benefited greatly. We've seen how the 

pharmaceutical sector steps in to help during life-threatening diseases or virus outbreaks, saving 

many lives. The patent law in India, which has been governed worldwide under GATT, governs 

this section of the pharmaceutical industry.1 
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1. Introduction 

In India, the Patents Act was introduced in 1970. The pharmaceutical firms are also granted patents 

for manufacturing drugs/medicines under the Act, in addition to the scientists who make 

inventions. It should be noted, however, that they were only allowed to patent the production 

process, not the medication itself. A patent of this type is only valid for 7 years. As a result, after 

the seven-year term has passed, the procedure will become public. In 1994, India signed the GATT 

agreement. At that time, all signatory members were required to abide by the provisions of the 

TRIPS2 and GATT Agreements. Failure to comply with such provisions by any member will result 

in expulsion from the WTO3. The period of patent protection was expanded from 7 to 20 years 

after the TRIPS agreement was signed. However, in addition to providing patentees with 20 years 

of protection, the notion of product patents and process patents were developed.4   

2. Law of Patent in India 

The TRIPS Agreement made the most significant contribution in the shape of the "Product Patent." 

As a developing country, India was given the ability to prolong the time it took to comply with the 

TRIPS Agreement's obligations. Article 70 of the TRIPS Agreement lays out two conditions that 

 
1 General Agreement on Tariffs and Trade 
2 Agreement on Trade-Related Aspects of Intellectual Property Rights 
3 World Trade Organization 
4 https://blog.ipleaders.in/patent-law-india-pharmaceutical-industry/  
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must be met in order for the country, in this case India, to receive the extension. Those two 

conditions refer to an intermediary or transitory understanding, implying that India must still give 

applicants with a means to file a patent application. By first amendment, such an agreement was 

added or inserted into the Patents Act of 1970.5 The regime of product patents was later adopted 

through the third amendment to the Patent Act. The pharmaceutical business was included in the 

scope of this product patent arena.6  

2.1 Introduction of Product Patent in India 

The system of product patents was also adopted in the country once the Patent Act was revised. 

It's crucial to know the difference between a process and a product patent. Prior to the amendment, 

only the process of making medications could be copyrighted, which meant that no other company 

or individual could make the same drug using the same process. However, at the time, the identical 

medicine could be made because the patentee only had a method patent, not a product patent. 

However, with the change, not only the process of making the drug can now be patented, but also 

the product, meaning that other firms or individuals can no longer manufacture the identical drug 

without the patentee's consent.7 

As a result, starting in 2005, the 3rd Amendment to the Patent Act of 1970, product patents, or in 

the case of the pharmaceutical business, pharmaceuticals, were made available to them. After the 

2005 amendment, other firms could readily produce pharmaceuticals that were not patented, but it 

was difficult to create drugs that were patented by any corporation. In this instance, either other 

businesses could create new pharmaceuticals by doing new research, or they may use the concept 

of "Compulsory Licensing" to their benefit. Compulsory licensing allows other corporations, even 

without the approval of the patentee, to manufacture a medication that has been patented. Foreign 

corporations, on the other hand, have taken advantage of this approach by investing in India's 

pharmaceutical industry. They used to create a new subsidiary firm (such as a joint venture with 

an Indian pharmaceutical company) and then produce the pharmaceuticals under compulsory 

licensing because the country's R&D costs were substantially lower than their own.8 

2.2 For What Patent Can Be Granted 

 
5 http://wtocentre.iift.ac.in/Papers/3.pdf   
6 Ibid 
7 Supra Note No. 4 
8 Supra Note No. 4 
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In India, it is the only invention that may be patented. TRIPS also states that any innovation (both 

a product and a process) can be patented by an individual or a firm, but only after meeting a few 

conditions or standards, such as novelty, non-obviousness, and, last but not least, scientifically 

appropriateness (i.e., valuable to society). 9  The applicant must meet the unqualified and 

unconditional uniqueness criterion in most countries. As a result, if the applicant has disclosed 

anything about the invention to anyone, including his or her spouse, his or her patent application 

will be denied. Similarly, the patent officer can assess the test of non-obviousness prior to granting 

a patent to the applicant by comparing the new invention to the prior invention.10 

3. Conclusion 

The Patents Act of 1970 ensures that the price hike for patients and hospitals in India is balanced 

by providing protection in the form of granting patents to pharmaceutical companies for 

developing new drugs that are cost-effective for the general public and thus fulfilling corporate 

social responsibility towards the public at large. Pharmaceuticals take a long time to develop and 

bring to the market for human use. From the earliest stages of compound discovery through 

approval, it takes on average 10–15 years to develop a new dosage form with clinically proven 

safety and efficacy. As a result, major chunks of a new drug's patent period are lost before the 

product is released. 

 
9 Dr. S.K. Singh, “Intellectual Property Rights Laws”, Central Law Agency, Allahabad, 3rd Edition, 2019, p. 222  
10 https://www.rroij.com/open-access/patents--an-important-tool-for-pharmaceutical-industry-.php?aid=34351  
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